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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:::::::NALBARI 

 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

 

Ref: Case No.142M/2017  

  

Smti. Karabi Das ...………  1
st
 party       

      -vs-     

Sri Nayan Das    ..……….  2
nd

 party 

u/s-125 Cr.P.C. 

 

EVIDENCE RECORDED ON  : 25.06.18 & 01.08.18. 

ARGUMENTS HEARD ON   : 26.10.2018 

JUDGMENT DELIVERED ON  : 09.11.2018. 

 

ADVOCATES APPEARED: 

For the 1st party    : Mr. T. Ahmed, Ld. Advocate 

For the 2nd party    : Mr. J. Alam, Ld. Advocate 

     

                               

     

 

J U D G M E N T 

 

1. This is an application u/s-125 Cr.P.C. filed by 1st party Smti. Karabi Das 

(hereinafter referred to as 1st party) against her husband Sri Nayan Das 

(hereinafter referred to as 2nd party) praying for maintenance for herself and her 

minor son. 

2. The case of the 1st party, in a nut shell, is that the 1st party was married 

to the 2nd party as per Hindu rites on 22.04.13 and after the marriage the 

parties co-habited each other. One male child was born out of their wedlock who 

was named Dhrubjyoti Nath who was aged four years at the time of filing of the 
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maintenance petition. It is alleged by the 1st party that after four months of her 

marriage the 2nd party subjected her to physical and mental tortures on the 

pretext of bringing low quality stridhan articles. Often the 2nd party used to 

harass her to bring cash from her parental house. As the father of the 1st party 

was poor the 1st party failed to meet the demand of the 2nd party due to which 

the tortures upon her increased. The 2nd party had illicit affairs with a lady of an 

neighboring village. When the 1st party protested this relationship, the 2nd party 

threatened to throw her out of the house if she dared to protest. It is also alleged 

that the 2nd party failed to give any money when his pregnant wife was 

hospitalized during child birth. It is alleged that prior to marriage the brother of 

the 1st party give Rs.50,000/- along with gold jewelery, utensils and cloths to the 

2nd party. After one and half months of birth of the male child, the 2nd party 

assaulted the 1st party and kept her in her mother's house. When the male child 

was seven months old the 2nd party assured the 1st party that he will not torture 

her anymore and brought her back. But after a period of three months, the 1st 

party's health deteriorated and she was sent to her parental house by the 2nd 

party. The medical expenses of the 1st party were borne by her elder brother 

Dulal Das. After expiry of a period of two years, the 2nd party again brought the 

1st party to her matrimonial house. After staying three months in her matrimonial 

house, on 27.04.17 the 2nd party demanded cash, TV and fridge from her. When 

the 1st party declined to fulfill these demands, she was assaulted by the 2nd 

party, his brother, his father and sister. At that time two of the nieces of the 1st 

party were present. Both nieces of the 1st party was assaulted by the 2nd party's 

father and were chased away. Meanwhile, the 1st party was confined in a room 

of the household. The 1st party somehow managed to call her mother. On the 

same night the 1st party was rescued by her elder brother with the help of police 

personnel of Bijoynagar P.S. From that day onwards the 2nd party has neither 

visited the 1st party nor has paid her any maintenance. It is submitted that the 

2nd party earns Rs.30,000/- to Rs.40,000/- from his tent house business but in 

spite of having sufficient means he has not maintained the 1st party.          

3. The 2nd party contested this case by filing written statement. The 2nd 

party has denied all the allegation leveled by the 1st party. He denied the 

allegation that he tortured the 1st party  mentally and physically for dowry 

articles. He also denied that his brother, father and sister assaulted the 1st party. 

He also denied that he has illicit relationship with a neighboring village woman. 
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He also denied the allegations that he did not pay the treatment expenses of 

child birth of the 1st party. He also denied the allegations that his father 

assaulted the nieces of the 1st party. The 2nd party submitted that the when two 

nieces of the 1st party namely Nijara Nath and Dharitri Nath came to visit the 1st 

party , they have tried to mix some black magic potions in the eatables of the 

2nd party house and were caught red handed while attempting to do so and out 

of shame they have left the house of the 2nd party and falsely communicated to 

the 1st party's parents that she was been tortured by the 2nd party. Thereafter, 

the elder bother of the 1st party along with ten/fifteen miscreants came to the 

house of the 2nd party and created mischief in their house. They brought police 

personnel along with them and took away the 1st party from her matrimonial 

house. At that time the 2nd party was not present in his house. The 1st party 

went many times to the house of the 1st party in order to make her return back 

to her matrimonial house but he was ill treated  by the 1st party and her family 

members. The family members of the 1st party forced the 2nd party to reside as 

a house husband in the house of the 1st party. The 2nd party was forced to file a 

case of restitution of conjugal rights in Family Court of Kamrup (M), Guwahati. 

The 2nd party has taken the plea that he is daily labourer and he earns only 

Rs.2,000/- to Rs.3000/- monthly. Out of that amount he has to looked after his 

old and aged parents and minor sister. He claimed that he has never chased 

away the 1st party and she left her matrimonial house on her own will. Hence, he 

prayed for dismissal of the petition of the 1st party. 

4. The 1st party examined herself in support of her case. The 2nd party 

adduced evidence of himself in support of his case. 

 

POINTS TO BE DECIDED: 

On the basis of the pleadings of both the parties the following points are drawn 

up for deciding the case: 

    Whether the 1st party has sufficient reason to live apart from the 

2nd party? 

    Whether the 1st party is entitled to claim maintenance from the 

2nd party as prayed for? 

5. I have also heard the arguments of both sides. 
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DISCUSSION, DECISION AND REASONS : 

 

6. PW.1 is Karabi Das, 1st party. She deposed that she filed this case against 

her husband Nayan Das. She stated that she was married to the 2nd party on 

22.04.13. After the marriage she resided in her husband's house for about four 

months peacefully. Thereafter, the 2nd party on the pretext of she bringing low 

quality stridhan articles assaulted her and demanded more articles. The 1st 

party's elder brother Dulal Das had given Rs.50,000/- for the marriage to the 2nd 

party. The 2nd party had love affairs with a lady in a nearby village. She used to 

call the 2nd party on his mobile phone at 11 pm., at night and sometime at 4 

am., in the morning. The 2nd party himself admitted that he wanted to continue 

the illicit affairs. In the mean while the 1st party become pregnant and a child 

was born to her whose is named Dhrubajyoti Nath aged four years. After the 

birth of her son she went to her matrimonial house but when her son was one 

and half years old the 2nd party assaulted her and kept her in her mother's 

house. She stayed in the mother's house for about seven months. When her son 

turn seven months old the 2nd party brought her back to her matrimonial house 

after promising not to assault her in future. After three months of her returning 

to her matrimonial house the 1st party suffered from abdominal pain due to 

which she was sent back to her mother's house again. The 2nd party made no 

efforts to conduct the treatment of the 1st party. The elder brother of the 1st 

party conducted the treatment of his sister. After two years of lapse the 2nd 

party again promising to not assault the 1st party brought her back but this time 

around he demanded fridge and TV and again tortured her. During one day of 

such torture two nieces of the 1st party namely Nijara Nath and Dharitri Nath 

came to visit the 1st party. The 1st party managed to hear that the 2nd party 

was planning to set her on fire. The 2nd party's father assaulted the two nieces 

of the 1st party and chased them away. The mobile phone of the 1st party was 

locked along with her show cash keys and she was also locked inside the 

household. The 1st party on the pretext of going to the urinal secretly called her 

mother and informed about her condition. Upon being informed the mother of 

the 1st party with the help of police personnel of Bijoynagar P.S., rescued her on 

the same night. Thereafter, the 1st party filed a police case in Bijoynagar O.P. 

Since then the 1st party is residing in her parental house. The 2nd party has not 
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visited the 1st party nor has provided her any maintenance. Her husband has a 

tent house in Bijoynagar Raja Pukhuri. He also has seven/eight bigha of land. 

The 2nd party also takes catering contracts and from all sources he earns 

Rs.30,000/- to Rs.40,000/- per month. She stated that she is unemployed. Her 

elder brother is looking after her and her minor child. She has claimed Rs.6000/- 

for herself and Rs.4000/- for her minor child. The 2nd party is capable of paying 

maintenance. 

7. In her cross-examination she deposed that she is not willing to return to 

the house of the 2nd party because previously also on several times the 2nd party 

assured not to physically torture her and took her back. It is not a fact that 2nd 

party does not have relation with several women. It is not a fact that the 2nd 

party did not carry out of her treatment during her abdominal pain. It is not a 

fact that her nieces try black magic upon her father-in-laws family members and 

coming to know of the same they were asked to leave. It is not a fact that the 

2nd party did not carry out any conspiracy with his brother and sister in order to 

finish her. About ten/twelve persons also accompanied to her bother when he 

came to rescue her. It is not a fact that on that day her husband was not at 

home. It is not a fact that her parents took miscreant along with her to the 

house of the 2nd party. She does not know the name of the tent house of the 2nd 

party. It is not a fact that her husband works as a labourer in catering business. 

It is not a fact that her husband earns only Rs.3000/- to Rs.4000/- monthly. The 

2nd party has parents and sister. They are looked after by the 2nd party. Later she 

stated that the 2nd party’s sister got married. The 2nd party’s brother is also 

married. It is not a fact that the 2nd party is not able to maintain with his meager 

income. 

8. These are the materials of the 1st party. 

9. DW1 Nayan Nath. He deposed that 1st party is his wife. He was married to 

the 1st party in the year 2010 as per the social rites. After the marriage the 1st 

party co-habited with him. A son was born as a result of their wedlock who is 

now aged four years. The 1st party is not willing to stay in his house. The 1st 

party asked him to reside in her house and to run a shop. His wife often used to 

take the plea of ill health and came to her mother’s house which was in Morowa 

in Nalbari but she did not state what illness she had. His wife suffered from gall 

bladder stone and she also under went an operation in G.M.C.H. He has borne 

the medical expenses of his wife. After being discharged from G.M.C.H., he want 
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to take back his wife but his wife’s brother took her back to her parental house 

for 20 days but after completion of 20 days his wife did not return back. His wife 

used to obey instructions of her brother-in-law. Her brother-in-law assured the 

2nd party to bring her back in her husband’s house after a period of one year but 

she did not return back. Rather he was called to his in laws house. He brought 

back his wife after a year to his house in the Assamese month of ‘Magh’ last year. 

She stayed for a period of three months in his house but during that time his 

wife used to practice black magic. She used to scatter portion in the frontal area. 

She used to enter into argument with his mother on trivial matters. His wife’s 

nieces brought black magic medicine to their house and want to mix with wheat. 

When his mother saw the same and asked the nieces what they were doing they 

were ashamed and themselves left their house. At about 10:30 pm., at night his 

wife called her mother and elder brother. At that time he was at Guwahati. Police 

from Bijoynagar P.S., came to his house. After few days his wife filed this case 

upon him. Even when he called on his wife but he was scolded by her and 

chased away. Presently his wife staying in her mother’s house. He had filed a 

restitution of conjugal rights in the family Court Guwahati. He is catering 

labourer . He earns Rs.3000/- to Rs.3500/- per month. He has to look after his 

parents. His brother stay separately. He is not able to pay Rs.10,000/- as 

maintenance. He has cultivable land. He has no relation with other woman. He 

has not demanded TV and freeze. He has no catering business. He does not earn 

Rs.30,000/- to Rs.40,000/- monthly. 

10. In his cross-examination he deposed that about one year of marriage 

passed peacefully. He has no illness. He is physically fit. It is not a fact that he 

torture the 1st party for bringing poor quality dowry articles. It is not a fact that 

he told his wife that he will carry on his illegal activities. It is not a fact that his 

brother-in-law borne all the medical expenses of his wife and new born baby. It 

is not a fact that whenever his wife suffered from any illness he used to keep her 

in her mother’s house. It is not a fact that he sent his wife to her mother’s house 

when she suffered from gold bladder stone. It is not a fact that he has own tent 

house, land and he earns Rs.30,000/- to Rs.35,000/- monthly. It is not a fact that 

he has stated falsely that his wife practices black magic. It is not a fact that he 

stated falsely. 

11. These are the materials on record. 

12. Evidence of the 1st party reveals that parties were marriage as per social 
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marriage on 22.04.13 and they have one male child out of their wedlock but the 

peaceful marriage life of the 1st party was short live as 1st party deposed that 

after about four months of the marriage trouble began to grew when the 2nd 

party started to torture the 1st party by demanding money and dowry articles.  

When the 1st party became pregnant and it was time to  deliver her child the 2nd 

party refrained paying the treatment expenses of his wife. When her son was 

one and half months old the 2nd party assaulted the 1st party and chased her out 

of her matrimonial house. When her son turn about seven months old the 2nd 

party came to the 1st party’s house and managed to specifying her and take her 

back. After co-habiting together for three months the 1st party became ill but 

again the 2nd party did not carry out the treatment of the 1st party but sent her to 

parental house. After her treatment she stayed in her mother’s house for about 

two years. After two years the 2nd party again came and took the 1st party to his 

house but her happiness was shortlived because the 2nd party again demanded 

TV and fridge from her and chased her and assaulted her. During that time the 

1st party’s nieces visited her. At that time the 1st party came to know that the 2nd 

party was planning to set her on fire. Even the nieces of the 1st party were 

chased away and she was confined inside her house and had to be rescued by 

police. Moreover the evidence of the 1st party also shows that the 2nd party has 

not visited her nor paid any maintenance allowance to her and deserted the 1st 

party. Further the 1st party with no income of her own to sustain her livelihood 

has to face all the hardship alone without providing any financial assist to her by 

the 2nd party. Evidence of the 1st party to the affect that marriage and 2nd party 

torture remain unshaken during her cross-examination. 

13. Counsel for the 1st party argued that the 1st party is living in her parental 

house out of her own will and hence she is not entitled to claim maintenance. I 

do not agree with the submission of the counsel for the 2nd party because 

marriage woman will willfully jeopardize her married life and risk her child's 

future. 

14. The 2nd party has taken plea that the 1st party often used to go away to 

parents house on the pretext of one or the other illness. He also claimed to have 

borne all the medical expenses of the 1st party but his evidence is not believable. 

He has failed to provide any documents which would show that he has borne the 

expenses of treatment of his wife. Further although the 2nd party has claimed 

that his wife and her nieces attempted to black magic the 2nd party has not 
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proved this fact by adducing the evidence of his family members. Further the 2nd 

party himself admitted that he has not paid any maintenance to his wife and 

child. 

15. Upon carefully scrutinized the evidence it is seen that the 2nd party has 

failed to rebate the testimony of prosecution witness in a credible manner to 

warrant any contradictory against the claimed of the 1st party and evidence of 

the 1st party remain unshaken during her cross-examination. 

16. Further the 1st party mentioned during her testimony that 2nd party has 

tent house business and does catering contract whereas the 2nd party mentioned 

that he is a labourer in catering business. The 1st party again showed by way of 

evidence that her husband income is Rs.32,000/- to Rs.35,000/. The 2nd party 

has himself claimed that he is of health deposition and he has no illness. When a 

man of his good physical constitute he is ample to having the means to maintain 

his wife. 

17. Hence, I am of the opinion that the plea taken by the 2nd party that he is 

a labourer engaged in catering business and on that pretext he is not entitle to 

maintain is not acceptable. Nothing could be elicited from the 1st party during her 

cross-examination that she had no justifiable reason to leave the house of the 2nd 

party.   

18. Evidence on record also reveals that the 1st party has cohabited with the 

2nd party. Also from the evidence on record, it is seen that the 2nd party has 

shrugged off his legal and moral obligation to maintain his wife. 

19. The provision of Sec.125 Cr.P.C. is a measure for social justice and 

specially enacted to protect women and children and falls within the 

constitutional sweep of Article 15(3) and reinforced by Article 39 of the 

Constitution of India. 

20. As for the source of income, the 1st party mentioned in her evidence that 

2nd party has tent house business at Bijoynagar, 7/8 bighas of land and does 

catering contract and he earns about Rs.30,000/- to 40,000/- whereas the 2nd 

party mentioned in his evidence that he is a labourer engaged in catering 

business and earns only Rs.3,000/- to 3,500/- monthly. I find that the court has 

to strike a balance between the claim of the 1st party and the financial capability 

of the 2nd party. 

21. In view of the above discussion, it is clear that the 2nd party has failed to 
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discharge his obligation to maintain his legally wedded wife, hence the 1st party 

is entitled to claim maintenance allowance from the 2nd party. 

 

O r d e r 

 

22. In the result, the 2nd party is directed to pay monthly maintenance 

allowance to the 1st party at the rate of Rs.3,000/- per month (Rupees three 

thousand only) for herself and Rs.1,500/ (Rupees one thousand five hundred 

only) to the minor son of the 1st party until the son of the 1st party attains 

majority. 

23. Furnish free copies of judgment to the 1st party. 

24. Judgment is written in separate sheets and pronounced in open court. 

Given under my hand and seal of this court on this the 8th day of November, 

2018.                                                          

         

 

                                                                     (Smti. K. R. Deka) 

                                               Chief Judicial Magistrate, Nalbari 

 

        

 Dictated and corrected by me 

 

 

 

            (Smti. K. R. Deka) 

Chief Judicial Magistrate, Nalbari 

 

 

 

 

A P P E N D I X: 

 

Witnesses for the 1st party 
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P.W.1   Karabi Das, 1st party. 

 

Witnesses for the 2nd party 

 

D.W.1   Nayan Nath,  2nd party. 

 

1st party's Exhibits 

 

Nil 

 

2nd party's Exhibits 

 

Nil 

 

 

 

                                                                     (Smti K. R. Deka) 

                                               Chief Judicial Magistrate, Nalbari 

 

 

 

 

 

 
 



 

 

 

Case No. 142M/2017 
o  r  d  e  r 

 
08.11.2018  

   

  1st party is present. 

  2nd party is absent. 

  Judgment is delivered and pronounced in open court. 

  The prayer of the 1st party is partly allowed. The 2nd party is 

directed to pay monthly maintenance allowance to the 1st party at the rate of 

Rs.3,000/- per month (Rupees three thousand only) for herself and Rs.1,500/ 

(Rupees one thousand five hundred only) to the minor son of the 1st party until 

the son of the 1st party attains majority. 

          Furnish a free copy of the judgment to the 1st party. 

          This case is disposed on contest. 

                   

 
               Chief Judicial Magistrate,              
             Nalbari. 
 


